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図３ 飯塚事案の判断の可能性（裁量を除く）
本案要件 措置命令要件該当性あり 左同なし
重損要件 あり なし あり なし
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Environmental Mandamus Action and Risk Judgment
Naoki Ikeda
Environmental Mandamus Actions inherently include risk judgments in
connection with standings, significant damage requirements under Admin-
istrative Litigation Act Article 37（2）（i）, material contents of the law in ques-
tion, and abusive factors of administrative discretions.
This thesis analyzes mainly two Mandamus Action cases, one is the
Takarazuka case where the plaintiffs demanded an administrative order
against a developer based upon City Planning Act, and the other is the Ii-
zuka case in which the high court rendered a judgment to impose an ad-
ministrative order against a waste management company to take an appro-
priate measure to prevent pollution from a waste disposal site based upon
Waste Disposal Act.
By conclusion, the significant damage requirement should be interpreted
from a view whether there is a reasonable doubt of illegality that requires
the court to review the material fact of the law in question. Once the case
passed a such test, the significant damage remains alive even after the ma-
terial fact of illegality is denied, because the significant damage require-
ment is a “qualification” for a material judgment, and requires a different
level of proof for its fulfillment.
Regarding the fact findings of the material requirements of the law in-
cluding a risk judgment, the examination duty and the burden of proof may
control and influence the judicial review of the case. As far as a risk judg-
ment is concerned, the court should firstly focus on the administrative proc-
ess of the case from a view point whether the administration examined the
case with a reasonable care in light of the existing administrative standards,
and whether the administration successfully cured the defective examina-
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safety（or risk）requirements under the law.
Finally, in order to more activate the Environmental Mandamus Actions,
a new view of the appropriate roles of administrations and courts in the ac-
tions must be shared among the judges. It is also stressed that environ-
mental risks should be more carefully viewed and understood as important
factors to compose standings and constitute important legal interests to be
protected by laws, not just as subjective worries less than probable harms
or immature conflicts lacking a merit of the case.
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